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OFFICE OF INSURANCE REGULATION (OIR) 
GOVERNOR’S CONTINUING CARE ADVISORY COUNCIL 

SPECIAL MEETING HELD TO DISCUSS OIR’S 2017 CCRC BILL 
8:30 a.m., FEBRUARY 17, 2017 

TELECONFERENCE CALL 
 

OFFICIAL MINUTES 
 

The Governor’s Continuing Care Advisory Council Special Meeting was called to order by 
Teleconference Call on February 17, 2017. 

 
Members of the Council in Attendance:  
Mr. Joel Anderson, Chair 
Mr. Troy Hart, Vice Chair 
Mr. Peter Dys, Member  
Mr. Marshall “Trey” Gunn, III, Member 
Mr. Charles Paulk, Member 
Mr. Roger Stevens, Member 
Mr. Richard Scanlon, Member 
Mr. Walter Hood, Member 

 
Representatives from the Office of Insurance Regulation (The Office):  
Mr. David Altmaier, Insurance Commissioner  
Mr. Eric Johnson, Chief Actuary & Director, Life & Health Product Review 
Ms. Belinda Miller, Chief of Staff, Commissioner of Insurance Regulation 
Ms. Carolyn Morgan, Director of Life & Health Oversight 
Mr. Richard Robleto, Deputy Commissioner, Life & Health 

 
Florida Department of Financial Services: 
Mr. Conner McLaughlin  

 

I. Preliminary Matters  

 A. Introduction/Greetings 
Mr. Anderson called  the  meeting  to  order  at   8:31   a.m. 

 
 

 
 

    

B. Conflict of Interest; Discussion Form 8A; Sunshine Law; Duties of Council. 
Ms. Morgan provided an overview of Conflict of Interest; discussion Form 8A; 
Sunshine Law; and duties of the Council. 

 
C. Review & Approval of Minutes Governor’s CCAC Meeting (1/18/2017) 
Mr. Anderson presented the Minutes of the January 18, 2017 Meeting. 
It was moved and seconded to:  Receive the Minutes as distributed. Motion carried. 
 

II. Special Meeting Business 
A.  Comments/Updates from the OIR regarding the Revised Draft Bill 
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 Mr. David Altmaier, Commissioner, requested to speak and offer his comments 
regarding Revisions of the Draft Bill and the commitment of the OIR to work 
cohesively with stakeholders. Following, Mr. Anderson allowed for discussion and 
questions from Council members with the Commissioner.  
 
 Ms. Carolyn Morgan walked through the revisions of the Revised Draft Bill. Mr. 
Anderson asked Council Members for feedback. 
 
 Generally, members of the Council expressed concerns about the Bill since it was 
a major reform to Chapter 651 not allowing adequate time to properly assess the 
changes and provide quality feedback; there has been too much discretion given to 
the OIR without all interested parties input; there are too many areas with ambiguity 
which must be addressed before it becomes a law;  
 
 Mr. Walter Hood expressed concerns regarding University Village that an audited 
report in which the auditor expressed concern the shareholder equity was decreasing 
over the years, was not shared with the residents by University Village.  
 
 Mr. Charles Paulk acknowledged the OIR’s work to revise the Draft Bill and 
would like to see the Council move forward with what they can and not delay the 
Bill. 
 
 Mr. Richard Scanlon advised changes that are paramount are: 651.034, 651.114, 
and 651.119.  
 
 Mr. Roger Stevens appreciates the summary of changes shared by Ms. Morgan, 
but requested a copy of the changes. Ms. Morgan will send the changes out. Mr. 
Stevens agrees with council members regarding 651.064 and questions the urgency 
of action and would expect the OIR to act within its existing powers and mentioned 
it is not noted on the OIR Website as it relates to University Village. 
 
 Mr. Anderson advised the purpose of the initial meeting with the OIR was to 
understand the approach in developing comprehensive revisions to the Bill. The 
mechanics of the language deserve to be addressed over several meetings. Trying to 
get more into the mechanics of the language hasn’t even scratched the surface and 
trying to complete this Bill before the Legislative Session is of great concern. 
During the last meeting, the Council made a motion to delay the Bill and only 
address the most critical areas. Mr. Anderson asked why no consideration was given 
to this motion by the OIR. 
 
 Mr. Richard Robleto said that consideration was given to the motion; the OIR 
does not feel that this Bill can be delayed. Furthermore, the Legislature will also 
make changes after the Bill is presented and changes will continue thereafter.  
 
 Mr. Anderson questioned how much modeling and detailed analysis has been 
evaluated by the OIR. 
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 Mr. Eric Johnson with the OIR shared that the details of the Bill have been 
analyzed and advised using a sampling of all 77 CCRC’s in the state of Florida. Mr. 
Anderson asked for this information to be shared with the Council.  Mr. Johnson 
agreed to send to the Council.  
 
 Mr. Stevens feels that it is incredibly difficult to believe that the OIR has any 
respect for the Council and its members in regards to the way that the OIR went 
about revising this Bill and feels the council was excluded during the year long 
process that the OIR had been working on it. 

 
 Mr. Hood referenced a comment that was made regarding a bad apple was set 
aside saying things are getting resolved at University Village, and this is not true. 
SNF and ALF have been separated, Maintenance work isn’t getting done, A/C units 
have been incorrectly ordered, residents are moving out left and right and as a result 
the publicity it is suffering. Mr. Hood advised that information was being withheld 
to employees of University Village. 
 
 Mr. Dys responded to Mr. Johnson that the diversity and collateral issues are 
cause for debate and how does it affect operations on a daily basis. There could be a 
financial impact to the residents. Regarding 651.191 how many of the CCRC be 
assessed by the OIR and how much? If that is the model that is being considered 
what is the method of recovery and what impact will it have on the resident will be? 
 
 Mr. Johnson revised that if a facility was assessed the full 5% (max), the monthly 
service fees for resident would increase 2% across the industry. 
 
 Mr. Dys advised if this assessment happens, CCRCs will have to tell the residents 
that a 2% increase from a 5% assessment would be a result of the OIR. 
 
 Mr. Robleto shared that while the revision of the Bill is the recommendation of 
the OIR the Legislature’s sponsor is responsible. 
 

B. Comments from the invited experts regarding the Revised Draft Bill 
 

1) Actuary – Brad Paulis, Continuing Care Actuaries, LLC 
• Mr. Paulis’ statement was incorporated into the meeting minutes.  
• Mr. Anderson opened the discussion to comments/questions from 

the OIR by Council Members. 
• Mr. Dys requested a copy of Mr. Paulis’ comments be attached to 

the minutes.  
• Mr. Hart asked if the actuarial requirement is necessary and Mr. 

Paulis advised it is, but can be further discussed. 
• Mr. Scanlon shared that developers move into unregulated areas 

outside the safety net, and advised that this is very appropriate. 
Florida is a difficult state to incorporate new CCRCs and nothing 
further should be done to impede the growth. 

• Mr. Stevens agrees with Mr. Paulis’ comments. 



Draft	(Meeting	Minutes)	

Page 4 of 7 	

• Mr. Anderson thanked Mr. Paulis for his input on behalf of the 
Council.  
 

2) Attorney – Gardner Davis, Foley & Lardner, LLP 
• Mr. Davis’ statement was incorporated into the meeting minutes. 
• Mr. Davis feels strongly that the proposed legislation prevents any 

CCRC to reorganize in the event of bankruptcy. 
• Mr. Anderson opened the discussion to comments/questions from 

the OIR and Council Members. 
• Mr. McLaughlin with DFS stated that there is an automatic stay in 

the rehabilitation process to allow both the department and 
interested parties to reorganize. Mr. Davis asked if DFS is allowed 
to “cram down” and put a super-priority lien in front of a 
shareholder, or can you cut the amount of debt owed to a creditor? 
Mr. McLaughlin advised they don’t “cram down” and advised 
their highest priority are the residents. A priority statute is in 631 
that addresses that very concern and the priority would be to 
auction off the business. Mr. Davis commented that if there is no 
statutory power to sell the debt/liens then DFS is not the best 
entity to auction off the CCRC. Mr. McLaughlin advised there are 
pros and cons to both an auction and reorganization. 

• Belinda Miller advised that if bankruptcy is what is moved to 
there should be no ambiguity, but the current scenario is not 
tenable. Ms. Miller, OIR Chief of Staff, is open to suggestions. 
Mr. McLaughlin advised in the event of reorganization, if the 
bankruptcy world is a well-established federal system and a 
specialized insurance state court proceeding is full of uncertainty, 
as a result people are going to be concerned what the remedies 
will be. The equation will be changed by the way reorganization is 
financed. Mr. McLaughlin stated that the language that was added 
to prevent the bankruptcy filing should not have been added. Ms. 
Miller suggested Mr. McLaughlin draft the language.  

• Mr. Dys re-emphasized that this is a unique process and should 
not be treated as normal, to which Mr. Gunn agrees. 

• Mr. McLaughlin reiterated that commercial laws cannot be 
changed for CCRCs.  

• Mr. Scanlon reiterated that the OIR’s highest priority is residents, 
but there are far more constituents involved in this matter. Without 
balance, everything is going destruct and there is no balance at this 
time.  

• Mr. Stevens commented that Mr. Davis indicated that this is a 
very complicated industry with complicated issues and more time 
needs to be given and feels this is a knee jerk response. 

• Mr. Anderson thanked Mr. Davis for his report and time on behalf 
of the council members. 
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C. Comments/Updates from FliCRA and LeadingAge Florida 
 

1) FliCRA – Given the context of today’s commentary it reiterates effectively 
that there are no questions that the proposals that are on the table would 
represent the most massive changes in over 30 years. What the residents 
have had had to go through is so significant to what they have had to endure 
from a resident and standpoint, that if there is any way to mitigate this 
situation from happening again going forward, it should be done. There is a 
political and regulatory process in place; we would be all hard pressed to not 
have some type of legislation occur. The people that make up FliCRA from 
a grassroots and resident standpoint recognized balance that was used 
several times today and therefore more time for deliberation and analysis 
needs to take place. But also, if there are items that can be addressed in the 
short term they need to be dealt with. The outcome would serve the industry 
well and as all the speakers have indicated, it’s the residents that matter 
most. In the next 60 days the most important prevailing sections that need to 
be addressed during the upcoming legislative session are: 651.01, 651.013, 
651.014, 651.024, 651.025, 651.0261, 651.043, 651.051, 651.071 and 
651.091, 651.055, 651.114, 651.1141. The next most prevailing sections that 
need to be addressed are: 651.036, 651.064, and 651.119.   
 

2) LeadingAge – Steve Bahmer agreed with what has been shared today and 
feels that the Bill has not been fully vetted nor has there been enough time. 
All parties to this discussion share the same goal in protecting the residents. 
Regarding the statutory intent of the language that has been added to the bill 
implying that CCRCs are in the business of insurance, is not correct. 
Residents need to know what the proposed costs are going to be. It’s 
important to clarify how we go forward in this moment of time. Steve 
reiterated that much of the discussion in today’s meeting and January’s 
meeting could have been avoided if the process had been followed. 
LeadingAge does not support the Bill in its current form and would like 
more explanation and alternative solutions to problems (with discussion) 
and further understanding of the fiscal impact on providers and residents. 
The protection of residents and high quality service is the goal and that is 
why they feel more research is needed. 

 
III. Opportunity  for Public Comments 

Mr. Anderson Opened the Meeting for Public Comment. 
• Elaine Tiegen – FLiCRA Miami – Ms. Tiegen agrees with FliCRA and 

LeadingAge representatives and appreciates all the work that has gone into 
this. 

• Todd Kastner - Brookdale Senior Living – state that it seems each provider 
will have to pay $443,000 that will ultimately be paid by the residents, 
considering the reserves solely for refunds. Requirement can be met $40-$60 
purchased through resident contracts. The contract has been based on a 
contract resale model. It will not be possible to generate enough funds to 
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reinvest and for reserves, without raising the entry fees and monthly service 
fees. 75% of providers in Florida are a Not-For-Profit. We will not develop, 
require or rescue any other CCRC’s in Florida if this Bill goes through. 

• David Altmaier – Commissioner OIR would like to reiterate that he is fully 
aware of the gravity of this situation and is working daily on this task. 

• Ed Kenney – LCS – Reaffirms the unattended consequences but would like 
to address intended consequences. Residents will acquire a significant burden 
and there is a responsibility to help the residents understand the significant 
financial expense to the provider and residents and to also understand the 
magnitude of situation. There is an element of risk with the Bill for the 
residents and providers regarding the refund obligation in the event a CCRC 
goes out of business, leaving the other CCRCs to pay. The state of Florida 
has had a great track record with CCRCs.  

• Rob Gall with HJ Sims – Mr. Gall believes that there are alternatives that 
need to be fully talked through and vetted regarding financing and insurance. 
Regarding financial contractibility reserves, CCRCs would be severely 
affected under this bill. 

• Sue Buenvich – Clifton Larson Allen –  an area that hasn’t been mentioned 
regarding the section on acquisitions financial viability. Ms. Bunevich 
suggests that this section be reviewed and language be updated as to what the 
Council would like to see happen. 

• Scot Aurelius – Moore Stevens and Lovelace – Scot reiterated that all 
participants continue to understand that a CCRC is different than a life 
insurance provider. The actuary report would be the best document to use to 
detect financial problems. Regarding liability reserves, the effect would be to 
pull funds out of operations and therefore incur further charges to the 
residents and would also reduce the availability of financing in the 
community. 

  
 Mr. Anderson opened the discussion for final comments by the OIR and Council 

• David Altmaier appreciates all comments made today and will follow up 
with his team and make any revisions based to today’s feedback. 

• Mr. Dys stated that today’s feedback really underscores a consistent vein 
of concern and the most important issues need to be addressed first but to 
proceed with extreme caution. It is important to inform the resident 
councils of the proposed impending financial implications that would 
ensue by moving this bill forward.  

• Mr. Gunn stands with his colleagues that moving this bill forward is not 
the best decision, don’t fix what hasn’t been broken and most CCRC’s are 
functioning properly under the current legislation. 

• Mr. Hart has confidence in the OIR that they will follow up. Mr. Hart 
expressed serious concerns moving the bill forward. 

• Mr. Hood expressed that if his comments to the council 4 years ago had 
been heard, none of this would be happening as it relates to the downfall 
of University Village and statute 624. 

• Mr. Paulk shared that none of the providers offered any suggestions and 
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are not moving forward. Mr. Paulk recommends moving forward and to 
get this bill settled. 

• Mr. Scanlon agrees that moving forward swiftly with this bill is the wrong 
decision. Mr. Scanlon suggests the relationship between the council and 
the department should be strengthened. 

• Mr. Stevens commented that the worst consequences will be felt by the 
residents and providers. Mr. Stevens commends the OIR on their revisions 
to the bill despite the negative feedback they have received. The potential 
financial impact needs to be evaluated. Chapters 624 & 631 would take 
weeks to review. Mr. Stevens advises that this proposed Bill should not be 
rushed through the legislative process and believes a conference call is 
inappropriate for this magnitude of discussion. Mr. Stevens strongly 
suggests not moving this Bill forward and to fully vet the current 651 
statute with FliCRA, OIR and LeadingAge in order to amend it. 

• Mr. Anderson thanked everyone for their comments. Mr. Anderson 
reiterated that comments made today by the council are from passionate 
and caring individuals and not intended to disrespect the OIR.  
 

IV. Request for Motion(s) of Recommendation by the Council to the OIR 
Mr. Hart – guidance to the OIR to re-draft for consideration for the 2017 
amendments for redrafting Remove/Omit those things that have brought so much 
concern and question. Mr. Hood agrees. Mr. Dys suggests while the council cannot 
embrace the bill as it stands, it is suggested that due to the complexity, scope and 
timeline of the draft bill, it is recommended that LeadingAge and FLiCRA, work 
directly with OIR to resolve the weaknesses that may exist and report back to the 
council. Mr. Stevens advised that Mr. Bahmer cannot operate unilaterally and would 
need authorization from the Board.  
 
It was moved and seconded to: Due to the complexity of the Bill and short 
timeline, the Council cannot support.  The Council suggested that FLiCRA and 
LeadingAge (as permitted by their membership) work together with the OIR to 
discuss items of concern and bring back an update to the Council for review. 
 
The Motion carried unanimously. (Mr. Stevens made the motion and Mr. Hart 
seconded with all members in favor). 
 

V. Other Administrative Matters 
Next Scheduled Council Meeting – Tentatively for September in Tallahassee and date 
will be confirmed as soon as we are closer to this time. 

 
VI. Adjournment 

Mr. Anderson thanked the Council, the Office and others for their participation in the 
meeting. The meeting was adjourned at 12:23 PM. 
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Good Morning 
 
My name is Brad Paulis and I am a partner with Continuing Care Actuaries.  I am a member of the 
American Academy of Actuaries, an Associate of the Society of Actuaries and a Fellow of the 
Conference of Consulting Actuaries.  I have been providing consulting services for over 25 years.  
My clients have included over 450 CCRCs and at Home Programs nationally, long-term care and 
health insurance entities, as well as large self-funded health insurance programs. 

I have reviewed the proposed changes to Chapter 651 issued on December 2nd, 2016 and the 
revisions to the proposed changes issued January 27th, 2017. 

Additionally, I have had discussions with the Office of Insurance Regulation, other industry 
actuaries, LeadingAge Florida, providers, management companies and developers. 

My thoughts on the current proposed changes issued January 27th, 2017 are as follows: 

 I understand OIRs concern and their desire to protect residents in the event that adverse 
experience occurs. 
 

 From a technical standpoint, I think it is important to clearly define terms used in the 
regulation.  For example, Section 34 describes “net equity shall be the book value, assessed 
value, or current appraised value within 12 months prior to the end of the fiscal year, less 
any depreciation and encumbrances.”  While subtracting encumbrances is reasonable, 
depreciation should only apply to book value, and not assessed or appraised value.   

 
 Another example is the Contractual Liability Reserve.  The Actuarial Standard of Practice 

No. 3 calculates liabilities on an aggregate basis using best estimate assumptions.  
Historically, separate liabilities are not carved out and the liabilities are not equivalent to 
insurance statutory reserves.  I read the regulation as it followed this historical calculation of 
liabilities; however, I have had discussions with other actuaries who interpreted the 
regulation differently, requiring a higher standard of calculating liabilities.  This ambiguity 
is not desirable from a regulatory or industry standpoint. 
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 It is important that the declaration of legislative intent found in section 13 is modified. It is 
through this lens that the rest of the regulation flows. While it is important to recognize the 
insurance component of CCRCs, this should not be viewed in isolation.  CCRCs are a unique 
blend of the residential component with a risk bearing entity. 
 

 The actuarial industry has contemplated this unique blend of risk. A task force of industry 
professionals including representation from the regulatory side developed an Actuarial 
Standard of Practice specific to CCRCs.  The Actuarial Standards Board had a choice to 
promulgate standards similar to insurance companies, but chose a different route in 
recognition of the complex nature of CCRCs.  The resulting standard was Actuarial Standard 
of Practice No. 3 which is titled “Continuing Care Retirement Communities.” 
 

 The proposed regulation 651 goes beyond what is required in the Actuarial Standard of 
Practice No. 3.  It is possible for a community to receive a positive actuarial opinion while 
still being under reserved according to this revised regulation. The level of cash reserves 
contemplated in the proposed changes are unprecedented in the industry and don’t exist in 
any other state’s reserve requirements. 
 

 This level of cash reserves will make the product more expensive for the seniors of Florida. 
 

 Another state also promulgated regulations over 15 years ago with greater requirements than 
Actuarial Standard of Practice No. 3, although not in the cash reserves.  The end result has 
been a vastly underserved market by CCRCs. Developers will move into unregulated markets 
that don’t provide the same social safety net as CCRCs. 
 

 A recently published article in the Senior Housing Forum titled “Controversy in Florida” 
discussed these proposed regulations.  The article stated that “some tax-exempt CCRCs 
specifically use residents’ entrance fees to repay startup financing loans, which means that 
they start their existence with impaired balance sheets.”  I do not agree with this statement.  
A CCRC is fundamentally different from the other risk bearing entities mentioned in the 
article.  The blend of the residential component with the healthcare and refund risk 
components make CCRCs a unique business.  A CCRC paying debt with refundable entrance 
fee proceeds is replacing an interest-bearing liability with a non-interest bearing liability.  
There is nothing inherent in this transaction which causes the balance sheet to be impaired, 
and it is a prudent practice for the CCRC and ultimately benefits the CCRC resident in 
lowering operating expenses.  In fact, our Actuarial Standards of Practice dictate that we treat 
future debt payments and projected future refunds paid in the same manner. 
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 I am concerned about the unintended consequences of the proposed regulation. 
 

o This regulation will require higher fees.  In addition to the added annual expense 
required to comply with the regulation, additional fees will be required to establish and 
maintain cash reserves that are currently not required. 
 

o The regulation encourages communities to make poor business decisions.  
Communities that defer paying off debt and defer capital expenditures will have higher 
cash reserves. Both decisions place the community at a greater financial risk. 

 
 One multi-community provider told me they view the greatest risks for a CCRC are:  

 
o fill and occupancy risk; 

 
o leverage; and 

 
o not investing into the building and physical plant. 

 
The proposed regulations encourage communities to make business decisions that increase 
each of these risks for a community. 
 
Ultimately, these regulations may lead to more CCRCs with financial problems.  Another 
multi-community provider told me she thought that “new communities will not get built … 
and this type of legislation will also likely force more communities into bankruptcy.” 

 
 The crux of the concern lies in what assets can be used to cover the liabilities of the CCRC.  

The Actuarial Standard of Practice No. 3 allows for the full building value to be used as an 
offset to the liabilities of the CCRC.  The proposed regulation only allows 50% of net equity 
to be used, and this is still limited to no more than 70% of the net liabilities of the community.   
 

 My belief is that Actuarial Standards of Practice No. 3 and the reliance on the actuarial 
opinion is sufficient.  One of the advantages of the actuarial study over an audit is the early 
warning the study provides. This enables communities and regulators to respond to adverse 
experience in a prudent manner.  It is imperative to allow communities the flexibility to 
address adverse experience while providing appropriate oversight. 
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 I am supportive of regulations that protect our consumers and providers. My specific 
recommendations concerning the revision to Chapter 651 include: 

 
o Reword section 13 to recognize the unique blend of the residential component with a 

risk bearing entity.  The liability as defined in the Actuarial Standard of Practice No. 3 
and asset offset should be followed versus regulating CCRCs as an insurance company. 
 

o Rely on an actuarial opinion every three years including sensitivity analyses with 
appropriate oversight for communities with a qualified or negative opinion. 
 

 In my professional opinion this is sufficient from a regulatory standpoint. In the event that 
the language on the Contract Liability Reserve remains, it is important for the following 
changes to be made: 

 
o increase the 50% of net equity allowed to be used and the 70% of the net liability that 

can be covered by fixed assets. This will decrease the additional cash requirement 
currently contained in the proposed regulation.  
 

o Before implementation, I encourage a stress test on the impact to operating 
communities be conducted.   
 

o Additionally, there will be less of a shock to the industry if there is a 10-year phase-in 
of the funding of any new cash reserves for both existing communities and new 
communities that will be developed. 

 

 
Respectfully submitted, 

 
Brad Paulis, ASA, FCA, MAAA 
Partner 
Continuing Care Actuaries 
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Governor’s Continuing Care Advisory Council 

Written Summary of February 17, 2017 Comments 

By  

Gardner Davis 
gdavis@foley.com 

904.359.8726 

I am honored that Chairman Anderson requested my input, as an attorney with substantial 
experience restructuring financially distressed businesses, both in and out of bankruptcy, 
regarding the proposed changes to Florida Statutes Chapter 651.  To put my remarks in context, 
please understand that I am not appearing on behalf of any interested party or advocating any 
particular party’s position with respect to the proposed legislation.  Moreover, I am not an expert 
regarding continuing care retirement communities or insurance law.  I am speaking solely in my 
capacity as a volunteer, and my comments only reflect my personal opinion and do not 
necessarily reflect the views of my law firm, Foley & Lardner LLP, or any of our clients. 

Summary of Comments 

The Council should carefully examine the proposal to classify a continuing care 
retirement community as an insurance company and thereby foreclose the possibility of 
reorganization pursuant to Chapter 11 of the Bankruptcy Code.1  The bankruptcy court is 
uniquely well suited for restructuring financially distressed businesses which cannot repay in full 
all of their liabilities as they become due and which have a “going concern” value above the 
liquidation value of their individual assets.  The Chapter 11 bankruptcy process is based on well-
established principles of debtor-creditor law and is proven to be effective for preserving an 
ongoing business with a variety of competing secured and unsecured obligations.  In contrast, a 
state court delinquency proceeding under Chapter 631 has never been used to reorganize a 
financially distressed real estate and hospitality business and was never designed to address this 
type situation. 

The Council should carefully consider whether and to what extent providing for the 
rehabilitation of a CCRC’s real estate and hospitality related liabilities under the insurance 
statute, rather than in federal bankruptcy court, changes the rights of the various creditors and the 
likelihood of repayment to each class of creditors.  Intuitively, I believe that the Office of 
Insurance Regulation proposed these changes to Chapter 651 to favor the position of the 
residents at the expense of the other secured and unsecured creditors.  In my experience, lenders 
are very sophisticated in assessing risk.  The likely result of this proposed change, to impair the 
position of secured and unsecured creditors, will be to reduce the availability of credit and 
increase the cost of credit for CCRCs.  Logically, any adverse impact on the CCRC’s ability to 
borrow will translate directly into an increased cost and increased up-front financial commitment 
for the residents. 
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I. Chapter 11 bankruptcy reorganization offers a tested and presumably superior 
process for restructuring the debts of an operating real estate and hospitality 
business. 

Although the proposed changes to Chapter 651 state that a CCRC will be deemed to be 
an insurance company providing an insurance product, I believe the CCRC business model more 
closely resembles a real estate and hospitality business model with an insurance component, as 
opposed to primarily an insurance product with ancillary real estate activities.  Most seniors 
select a CCRC primarily based on the real estate accommodations, quality of food service and 
amenities, community support, and lifestyle.  The insurance component is important but not the 
primary driver in the decision-making process. 

The majority of a CCRC’s assets are land, improvements and furniture, fixtures, and 
equipment, which support the real estate and hospitality business.  The CCRC’s cash escrows 
and investment portfolio, related to the insurance component of the business, are the less 
significant part of the capital structure.  Moreover, a CCRC’s secured debt and bank line of 
credit as well as trade payables relate to the real estate and hospitality business and related assets.  
Without lenders willing to finance the real estate and hospitality business, CCRCs will not exist. 

The federal Bankruptcy Code provides very powerful tools to assist the restructuring of 
an operating business in financial distress, including: 

• Preservation of going concern, meaning the CCRC will continue to operate and 
residents will continue to enjoy services. 

• The automatic stay which provides the CCRC with breathing room to develop a 
plan of reorganization by preventing creditor actions to seize collateral or collect 
debts. 

• Cram down restructured debt, which permits the CCRC to reduce principal 
amount and interest rate and extend payment term of debt pursuant to confirmed 
plan of reorganization if at least two-thirds in amount and more than one-half in 
number of allowed claims in the class accept the plan or if the plan meets other 
fair and equitable requirements. 

• Assumption or rejection of executory contracts, which permits the CCRC to retain 
favorable contracts and terminate burdensome contracts. 

• Cure defaults. 

• Sell assets free and clear of liens, thereby permitting sale of CCRC operations to a 
new owner without consent of lienholders. 

• Ability to borrow on a super priority basis, which permits the CCRC to raise 
necessary additional funds to continue operations. 

• Ability to repay tax debts over time. 
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• Well established rules and procedures which are understood nationally by lenders 
and their lawyers and financial advisors. 

• Experienced, specialized judges to administer the process. 

I understand that the Office of Insurance Regulation recently encountered significant 
problems related to its attempt to place the University Village CCRC into receivership because it 
was taken over in an illegal acquisition by an unqualified person.  After a protracted state court 
battle, shortly before OIR was going to prevail, the University Village CCRC sought to defeat 
the OIR’s efforts by filing for relief under Chapter 11 of the Bankruptcy Code.  However, the 
Chapter 11 bankruptcy process provides multiple safeguards for OIR and the public in the 
University Village situation. 

First, OIR could have asked the bankruptcy court to dismiss the University Village case: 

• The bankruptcy court, upon request by OIR, may “abstain” from taking a Chapter 
11 bankruptcy case when there is a state court receivership proceeding. 
“Abstention” is a judicially created doctrine to resolve conflicts between federal 
and state court and is based on comity with state courts and where it is shown that 
the state court is the better forum.  In fact, in certain cases bankruptcy courts must 
defer to another forum when “enforcement of the claim requires the resolution of 
issues which, under a regulatory scheme, have been placed within the special 
competence of an administrative body; in such a case the judicial process is 
suspended pending referral of such issues to the administrative body for its 
views.” United States v. W. Pac. Ry. Co., 352 U.S. 59, 64 (1956); 

• The bankruptcy court may also dismiss a bankruptcy as being filed in “bad faith” 
at the outset of the case if the bankruptcy court determines that it is essentially a 
two party dispute, in the University Village case a dispute between the OIR and 
the unqualified new owner, or that bankruptcy is otherwise being pursued for an 
inappropriate purpose.  This good-faith requirement exists (1) to prevent the 
“abuse of the bankruptcy process by debtors whose overriding motive is to delay 
creditors without benefiting them in any way” and (2) as a means to protect “the 
jurisdictional integrity of the bankruptcy courts” by making the Code only 
available to debtors with “clean hands.” In re Little Creek Develop. Co., 779 F.2d 
1068, 1071-72 (5th Cir. 1986).  In addition to a finding of bad faith, a bankruptcy 
court may also dismiss a “case for cause, if it is in the best interest of the creditors 
and the estate.” See In re Primestone Investment Partners L.P., 272 B.R. 554, 555 
(D. Del. 2002). 

Even if the bankruptcy court refused to abstain or dismiss the bankruptcy, OIR would have the 
tools necessary under Chapter 11 to protect the public and remove the unqualified owner: 

 

• The Bankruptcy Code automatic stay does not interfere with or limit the state’s 
police and regulatory power.  In other words, the state could still use its licensing 
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power and its regulatory power to protect the residents and remove unqualified 
owner. 

• Chapter 11 of the Bankruptcy Code provides for the appointment of an 
independent trustee upon motion of an interested party, including the OIR.  The 
Bankruptcy Code provides two justifications for the appointment of a trustee. The 
first is the appointment for “cause,” which includes fraud, dishonesty, 
incompetence, or gross mismanagement either before or after the bankruptcy 
filing. The second is less objective. Under it, the appointment is made if it is 
found to be in the interests of “creditors, any equity security holders, and other 
interest of the estate.”   

The University Village case involves a very unusual set of facts arising from an alleged 
“bad actor.”  In my experience, the majority of business insolvencies result from adverse events, 
such as a substantial decline in the stock market, general economic recession reducing 
customer’s desire to purchase the product or a lawsuit, or poor business judgment, rather than 
fraud, bad faith or other malicious wrongdoing.   

Although I am sympathetic with the OIR’s frustration regarding the bad outcome in a 
single case, the response should not be to create a wholesale change in the debtor-creditor 
relationships.  Instead, the logical starting point would be to address changes to prevent a repeat 
of the lengthy state court litigation process necessary for OIR to remove a unqualified owner and 
instead adopt regulatory changes which would make that process for judicial appointment of a 
receiver faster and better able to protect the interests of the residents. 

II. The Council must understand the consequences of the proposed legislation with 
respect to creditor’s rights and therefore the availability and cost of borrowing by 
the CCRC. 

As mentioned previously, I am not an expert on insurance companies or the insurance 
company liquidation process, but I assume the Office of Insurance Regulation believes a state 
court delinquency proceeding under Chapter 631 is more favorable to the CCRC and the 
residents, and therefore presumably adverse to the interests of secured lenders and trade 
creditors.  The legislation essentially changes the current, well-established debtor-creditor law, 
which includes the Florida law of mortgages and Florida Uniform Commercial Code and the 
federal Bankruptcy Code.  Credit providers, including banks and bond investors, clearly 
understand and make investment decisions based upon the current, well known, and well-
established rights of Florida secured and unsecured creditors.  This high degree of certainty 
translates into greater access to credit and lower borrowing costs for the CCRC and therefore 
lower costs for the residents. 

I submit the Council should understand the answer to the following question and 
foreseeable consequences: 

Under the proposed new state court rehabilitation proceeding for 
a CCRC, is a lender prevented from pursuing foreclosure of its 
mortgage and can the OIR or CCRC “cram-down” a lower 
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principal amount, extended payment terms and lower interest rate 
on the creditor? 

If the answer is that the state court liquidation proceeding will not stay a foreclosure and 
ultimately will not permit the rehabilitated CCRC to write down the principal amount of a 
secured debt or extend the payment terms or reduce the interest rate, then Chapter 11 bankruptcy 
is clearly a superior option.  If on the other hand, the state court proceeding is more favorable to 
the CCRC, and therefore less favorable to the lender, then it must follow that the availability of 
credit to CCRCs will be reduced and the cost of the credit will increase, thereby increasing the 
ultimate cost to the resident. 

The Office of Insurance Regulation may believe that the state rehabilitation and 
liquidation process is just as good as a Chapter 11 bankruptcy, and does not change the ultimate 
result.  In that case, lenders generally will suspect that the state court process will not be as fast 
or predictable and at least out-of-state lenders will prefer the due process protections of a federal 
judge in bankruptcy court.   

The proposed new state court process is untested.   State courts lack substantial expertise 
and experience dealing with the rehabilitation of a going concern business.  The delays 
experienced by OIR in the University Village litigation raise concerns, given the state court’s 
overcrowded docket, whether the state court has the resources to make a CCRC rehabilitation a 
high priority proceeding. 

Lenders do not like uncertainty.  Proposing to reorganize a CCRC’s real estate and 
hospitality business using the unknown and untested state court delinquency proceeding under 
Chapter 631, rather than traditional debtor-creditor law and Chapter 11 bankruptcy 
reorganization, will reduce the lenders appetite for financing CCRCs, and thereby increase the 
ultimate cost and up-front investment required from residents.  

In conclusion, I believe the Council should carefully evaluate whether preventing the 
CCRC from reorganizing its debts in bankruptcy, and thereby changing the basic debtor-creditor 
relationship that currently exists for virtually all other commercial relationships in Florida, is best 
for CCRCs and their residents. 

                                                
1 Proposed new Section 651.013(3) provides in part:  “Providers of continuing care and continuing care at-home are 
engaged in the business of insurance and shall be regulated and governed by the provisions of this chapter.”  
Bankruptcy Code Section 109(b)(2) provides that a domestic insurance company may not be a debtor under Chapter 
7 of the Bankruptcy Code.  Bankruptcy Code Section 109(d) provides that only a person that may be a debtor under 
Chapter 7 may be a debtor under Chapter 11.  Therefore, under the proposed revisions, a continuing care provider, 
as an insurance company, cannot file bankruptcy.   
 
Proposed new Section 651.114(8) provides in part:  “A delinquency proceeding under part 1 of Chapter 631 
constitutes the sole and exclusive means of . . . rehabilitating . . . a provider licensed under this chapter.”   
 
The Office of Insurance Regulation appears to recognize that bankruptcy is no longer an option because the 
proposed change to Section 651.023(1)(c) eliminates the reference to “a provider who subsequently becomes a 
debtor in a case under the United States Bankruptcy Code.” 



Florida Life Care Residents Association 

Position on 1-27-17 Proposed Legislation 

February 15, 2017 

 

Background: 

FLiCRA is keenly interested and aware of the magnitude of recent activities at several CCRC’s in the 

state of Florida that have negatively impacted not only the welfare and finances of specific resident 

populations but also have affected the CCRC brand. 

It is further acknowledged that financial concerns exist in a number of other CCRC’s other than those 

that have reached media focus and thus the concerns that have precipitated focus on CCRC reform 

are not limited to one or two higher profile situations. 

However, with any reform, it is important that careful deliberation occurs. That generally takes 

considerable time to ensure stakeholders have the ability to adequately vet not only short but long 

term outcomes and possible consequences of proposed changes to Florida Statute 651. 

FLiCRA Position: 

FLiCRA has purposely taken time to provide a measured response to proposed legislation that is 

being considered for the 2017 legislative session.  FLiCRA has not wavered from its initial belief that 

there are key areas that should be passed into law during the current session. 

FLiCRA believes that the following sections of proposed legislation as presented in the January 27, 

2017 bill draft should be refined from a language standpoint, but it fully supports the concepts and 

intent behind these specific sections.  

Passage of legislation relative to these sections would facilitate the ability of OIR to have broader 

enforcement powers that are required to protect the rights and welfare of residents but also ensure 

less disruption to the daily operations of predominately well run and managed CCRC’s in the of 

Florida. 

651.011  Definitions 

651.013  Chapter 

651.014  Other Business 

651.024  Acquisition 

651.025  Insolvent facilities or providers 

651.0261  Quarterly and monthly statements 

651.043  Approval of change in management 



651.051  Maintenance of assets and records in the state 

651.071  Contracts as preferred claims 

651.091 Availability, distribution, and posting of reports and records; requirement of full 

disclosure 

651.1055  Duty to cooperate 

651.114  Delinquency proceedings; remedial rights 

651.1141  Immediate Final Orders 

 

FLiCRA recommends that a Task Force be established between FLiCRA, LeadingAge Florida no later 

than May 15, 2017 with participation by OIR to prepare for additional legislation in 2018 that deals 

with the following sections as outlined in the January 27, 2017 proposed legislation:  

Sections: 651.036; 651.064, 651.119 

At this time, FLiCRA can also go on record with a position relative to a contractual reserve 

requirement for refundable entrance fee contracts. FLiCRA believes that this topic in particular 

requires considerable debate and time for deliberation and should not be addressed during the 2017 

legislative session.   

FLiCRA does understand and believe protection is necessary for residents that purchase such 

contracts. However, residents that purchase such contracts and providers that offer such contracts 

should be the parties that bear the burden for funding the risk and reward of such product offerings.  

FLiCRA believes that any legislative protection related to refundable entrance fee contracts should be 

funded solely by the purchasers of such contracts and any solution that proposes to pass any 

financial liability to residents that are not a contract holder of such contracts or onto providers that 

do not sell such contracts is unfair and not acceptable. Additionally, it is believed that any such 

proposal should be “date specific for a future effective date” and not retroactive. 

   

 

 

 




